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American Economic Recovery and
Reinvestment Act - Signed by President
Obama on February 17, 2009

• Allows eligible participants a new election and
provides a 65% tax subsidy of their applicable
premium – all State Continuation and COBRA plans
with the exception of Health FSA through a cafeteria
plan are eligible

• Employer Tax Credit taken quarterly from
employment tax return. IRS Form 941 is available on
DOL Website

COBRA SUBSIDY



What plans are subject to the premium reduction provisions?

• The COBRA premium reduction provisions apply to all group health
plans sponsored by private-sector employers or employee
organizations (unions) subject to the COBRA rules under the
Employee Retirement Income Security Act of 1974 (ERISA). They
also apply to plans sponsored by State or local governments subject
to the continuation provisions under the Public Health Service Act,
and plans in the Federal Employee Health Benefits Program
(FEHBP). The premium reduction is also available for group health
insurance that is required by State law to provide comparable
continuation coverage (such as “cal-COBRA or state continuation”).



Who is eligible to receive the
COBRA premium reduction?

ARRA makes the premium reduction available for
"assistance eligible individuals." An Assistance
Eligible Individual is a COBRA qualified beneficiary
who meets the following requirements:
Any COBRA qualified beneficiary ….

• Who is eligible for COBRA continuation by virtue of the covered
employee’s involuntary termination of employment (for reasons other
than gross misconduct)

• Between September 1, 2008 and December 31, 2009 and

• Who elects COBRA



Qualified Beneficiaries are:
• Covered employee;
• Covered LEGAL spouse (domestic partner – Defense of

Marriage Act and Working Family Tax Relief Act)
• Covered dependents; and
• Child born to, or placed for adoption with, the covered

employee during a period of COBRA coverage.

Qualified Beneficiary Benefits:
• Eligible to elect COBRA Continuation
• Eligible for 2nd Qualifying Events

ELIGIBLE FOR THE TAX SUBSIDY



Employer Responsibility – Federal COBRA

• Notify all Involuntary and Voluntary Terminations
between the dates of 9/1/08 – 12/31/09
– Involuntary Terminations – Eligible for Subsidy

– Voluntary Terminations – not eligible but can contact DOL for an
appeal. A Notice must be sent to voluntary terminations as well.

• COBRA Administrator – will submit notice once
employer determines involuntary versus voluntary
terminations

• Employer Self Administered – Employer must submit
notices before 4/17/09 to Involuntary and Voluntary

terminations.



Employer Responsibility – State Continuation

• California Group Plans – Cal-COBRA

• If the current carrier is currently billing and
collecting premiums from cal-COBRA members,
the insurance carrier is prepared to administer
the 65% subsidy provided to AEIs.

• If out-of-state group plan – need to contact
insurance carrier or current insurance broker to
determine whether or not they will be
administering the COBRA subsidy.



APPEAL PROCESS – Voluntary Terminations

ALL NON-AEIs terminated since 9-1-08

• An individual can appeal the decision to DOL if an employer
denies an individual’s request to be treated as eligible for
the subsidy.

• The DOL is required to make a determination regarding the
appeal within 15 business days after receiving the
completed application for review.

• Appeals to DOL must be submitted on a DOL application
form.



APPEAL PROCESS – Voluntary
Terminations – Con’t

• The form is available at www.dol.gov/COBRA and the
individual can complete it online, mail or send it “via
facsimile” as indicated in the instructions.

• Individual may also call an Employee Benefits
Security Administration Benefits Advisor at
1-866-444-3272 before filing the application form.



Special Election Period

• Individuals involuntary terminated from 9/1/08 –
2/16/09 who did not elect COBRA when it was
first offered OR who did elect COBRA, but are
no longer enrolled (e.g., cancelled for
nonpayment of premiums) have a new election
opportunity.

• This election period begins on 2/17/09 and ends
60 days from the date of notice.



Special Election Period – Con’t

• This special election period does not extend the period
of COBRA continuation coverage beyond the original
maximum period which is measured from the original
qualifying event date.

• COBRA coverage elected in this special election period
begins with the first period of coverage beginning on or
after February 17, 2009 (e.g., effective 3/1/09).

• There is no premium reduction for premiums paid for
period of coverage prior to 2/17/09.

• Gap in coverage prior to coverage start date is not
considered a “break in coverage” for HIPAA pre-existing
rules – Certificate of coverage may need to be revised.



Example #1
QUALIFYING EVENT BETWEEN 9-1-08 and 2-17-09

Elected COBRA

Elected but, lost it (i.e. non-pay)

NEW Election Opportunity

• 60 days from date of notice

• Coverage and Tax Subsidy effective 3/1/09

• Maximum COBRA period calculated from original
event

• Gap not a HIPAA break due to elected but lost
coverage due to non-pay



EXAMPLE #2

Bob was involuntarily terminated from employment 9-1-08. He loses
health, dental, vision coverage 9-30-08. COBRA notice sent, but he
never elected.

ARRA allows Special Election Period Opportunity

• Bob elects health, dental, vision on 4-16-09

• Coverage is effective 3-1-09

• Tax Subsidy applies for health, dental and vision

- COBRA calculated from original event date, 10-1-08. Gap in
coverage prior to coverage start date is not considered a “break in
coverage” for HIPAA pre-existing rules – Certificate of coverage may need
to be revised.



Subsidy for Which Plans?

• COBRA Includes:

– Medical

– Dental

– Vision

– EAP

– Rx

– HRA – Health Reimbursement Account

• Does NOT include Health Flexible
Spending Account offered under
a cafeteria plan



Example #3
Bob was covering his wife and child on the active
coverage. He is involuntarily terminated from employment
9-1-08, loses coverage 9-30-08. COBRA notice sent,
however, he only elected COBRA for child.

• ARRA allows another election opportunity
o Bob and spouse are AEIs - elects on 4-16-09

• Coverage is effective 3-1-09
• Tax subsidy for employee, spouse

and child
• COBRA calculated from original event

date effective 10-1-08



Example #4
• Bob’s employer is no longer in business. Therefore, is

Bob eligible for COBRA Subsidy?
• The premium reduction is available to help qualified

individuals pay for COBRA continuation health coverage.
If there is no longer a health plan, there is often no
COBRA coverage available, unless another related or
successor employer sponsors a group health plan
responsible for providing continuation coverage to Bob.

• If you believe a related or successor employer may be
responsible for providing individual with COBRA
coverage, individual can contact the employer directly or
EBSA toll free at 1.866.444.3272 to speak to a Benefits
Advisor for assistance.



Example #5

• Employee is voluntarily terminated as of 5/2/09
and medical coverage ends 5/31/09.

• Employee is eligible for the COBRA subsidy for
9 months effective 6/1/09.



Example #6

• Employee is involuntarily terminated from
employment effective 12/31/09 and group
medical coverage ends 12/31/09.

• Act Period of Coverage is 9/1/08 to 12/31/09.

• Employee is eligible for COBRA Subsidy for 9
months.



Example #7

• Bob voluntarily terminated employment 1/1/09, as
employer advised them they will or may be involuntarily
terminated 3/1/09.

• Bob loses medical coverage as of 1/31/09.

• Bob elects COBRA for himself effective 2/1/09.

• Is Bob eligible for COBRA subsidy?

• Need to consult with Legal and DOL, as Bob is most
likely eligible for COBRA subsidy.



DURATION OF THE SUBSIDY
Earlier of:

• 9 months from the first day of first month that subsidy
applies. However, it will end earlier if:

• AEI becomes eligible for Medicare or another group
plan through employer sponsored or a spouse’s
employer.

• AEI reaches the end of their maximum COBRA
coverage period



AMOUNT OF THE SUBSIDY

• 65% of the FULL premium 102% to be paid by the employer

• 35% is the FULL premium 102% for the qualified beneficiary

• Employer “covers” the Government’s portion until
“reimbursed” by the Gov’t through quarterly payroll tax
credit (and cash/credit reimbursement if
subsidy loan exceeds payroll taxes credit)



ALREADY PAID??

If an AEI pays the full premium with respect to the first or
second consecutive period of COBRA continuation coverage
that commences on or after the Enactment Date, the employer
must either reimburse the individual for the amount of premium
that exceeds 35% of the total premium or provide a credit for
such amount that reduces one or more subsequent premium
payments. If the credit method is used, such credit must be
used within 180 days.



$125,000 INCOME LIMITS

Limited eligibility for highly compensated individuals
• Individuals earning more than $145,000 ($290,000 for joint returns)

will have their income tax increased by the total amount of Subsidy
they receive.

• Individuals earning more than $125,000 but less than $145,000 (or
more than $250,000 but less than $290,000 for joint returns) will have
their income tax increased by a percentage of their total Subsidy
received in that year.

• Such individuals may permanently waive out of receiving the
subsidy

• INDIVIDUAL Penalty – 110% if not reported properly



BIGGEST MISINTERPRETATIONS

Any coverage participant terminated between 9/1/08 and 12/31/09 is
eligible for the subsidy

• NO - only INVOLUNTARY termination of employment from a COBRA or
state continuation employer

Tax subsidy is provided for health coverage only

• NO – All COBRA or continuations Plans except Health FSA

• Health, Dental, Vision, Rx, EAP, HRA

Tax subsidy is only available to employee only

• NO – available for “all qualified beneficiaries – with or without the
employee



BIGGEST MISINTERPRETATIONS

Anyone making over $125,000 is not eligible to receive the subsidy

• NO - they are eligible to receive the subsidy but, on a sliding scale, it
will be considered taxable income to them

As an employer, I cannot afford to offer the COBRA Subsidy

• NO – failure to provide proper notice or the tax subsidy may result in a
penalty of $110 per participant per day.



ACTION REQUIRED

• Employer reporting required: Form 941 with instructions
http://www.irs.gov/newsroom/article/0,,id=204505,00.html

• COBRA ARRA Model Notices – with instructions available on
DOL Website:

http://www.dol.gov/ebsa/COBRA.html



ACTION REQUIRED – FEDERAL COBRA

• Send notice to each of the following:

1. NON-AEIs - terminated 9-1-08 to 12-31-09 - how to
appeal if a question of voluntary or involuntary

2. AEIs - all AEIs who do not have COBRA coverage
and terminated 9/1/08 to 12/31/09 – election and
subsidy eligible effective 3/1/09

3. AEIs - all AEIs that have COBRA on 2/17/09 and
were terminated between 9/1/08 to 2/17/09 –
subsidy eligible effective 3/1/09



Has the DOL developed model notices?

General Notice

Alternative Notice

Notice in Connection with Extended Election
Periods

http://www.dol.gov/ebsa/COBRA.html



ACTION REQUIRED – STATE CONTINUATION

• Cal-COBRA – State of California Small Group
Plans: Confirm with insurance carrier that
notices are being sent to AEIs and that the
carrier will be paying 65% subsidy

• Out-of-State State Continuation – Confirm with
insurance carrier whether they will be sending
the notices and paying the 65% subsidy or if
employer must self administer



SPECIAL ENROLLMENT

OPTIONAL FOR EMPLOYER

• Change coverage from that maintained on date of QE

• HMO to PPO; $500 ded to $1500 ded . . .

• same or LOWER premium criteria

• 90 day election period

• Applies only to major medical



Where Can I Find More Information on obtaining
credit for the 65% COBRA Subsidy?

• Guidance and other information is available on DOL
Website: www.dol.gov/COBRA

• IRS Website: http://www.irs.gov/

• Continuation for Small Employers under State Law,
Contact:
http://www.cms.hhs.gov/



Questions?
• Please post your questions
• Contact me at 818-933-2739
• Email me at szenter@mmibi.com
• The Presentation will also be available at

www.momentousins.com/resources on April 2nd

• DOL local Los Angeles office 1-626-229-1000
• National Contact Center DOL 1-866-487-2365

www.momentousins.com



References

• Department of Labor provides detailed information on
their website on COBRA Subsidy www.dol.gov/COBRA

• Internal Revenue Service also provides detailed
information on their Website on COBRASubsidy
http://www.irs.gov/

• Centers for Medicare & Medicaid Services (CMS)
provides information on continuation for small employers
under State Law http://www.cms.hhs.gov/

• Peterson, Ouida (Cobra Subsidy Webinar
Communication through Conexis Dated March 20, 2009).
www.conexis.org


